


REPORTS OF CASES 


ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF ALABAMA. 


—j-—. 


Chief Justice Clay. 
y Judges Saffold, 
Present at this term, Lipscomb, 
Crenshaw, 
and Webb. 


Perry against Brown.—Appeal from Perry Circuit Court. 


ASSIGNMENTS of Error—Ist. The Court refused to 
quash the proceedings had before the Justice. 

2d. The Court permitted an amendment to the statement 
of the cause of action after demurrer sustained, and without 
stating what amendment permitted ; neither does it appear 
that any amendment was made. 

3d. Judgment final was rendered for want of plea, after 
judgment for defendant on his derourrer, and when no leave 
had been given him to plead. 

4th. There was no tssue between the parties as required 
by law. 

The following are such parts of the Record as the assign- 
ments refer to : 

The warrant or summons. 





de heel 


& 
+ Toany lawful officer to execute and 
“ State of Alabama, 3 7 — 


Perry County. 


Ca 2° wroere le 





~@  “ Youare hereby commanded to 
‘summon Thomas 4. Perry to appear at the house of George 


June, 1822. 


Construction of 
the Act of 1819 
as to appeals from 
Justices of the 
Peace. 








sunx, 1822. 


Perry 
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“ Simmons, on the third Saturday in April, to answer Charles 
“ Brown in a plea of Debt, by Note under fifty dollars—Giv- 
“en under my hand this 39th March, 1821. 


“ 'Fuomas Low, J. P.” 


On which there was the following return: “Came to 
“hand this 13th Jdpril, 1821—Executed the 14th April, 
“ 1821”—(No name appears to be subscribed to the indorse- 
ment of executed—) “ The Note is as follows, to wit : One day 
“ after date,” (setting out a copy) “Came to hand 29th 
“ March, 1821. Charles Brown against Thomas A. Perry, 
“ April 21st, 1821. Judgment against the defendant, prin- 
“ciple, $34; Interest $5.44; Costs, $1.75. Thomas 
“ Low, J. P.” 


Statement of cause of action as filed im the Circuit 
Court, and entitled September Term, 1821. 

“ Charles Brown against Thomas 4. Perry—Appeal 
“ Charles Brown by D. Sullivan, his attorney, avers that 
“said defendant in the County aforesaid, owes the said 
“ plaintiff the sum of thirty-four dollars, on a Bill single 
“ under seal payable one day after date to said plaintiff or 
“bearer, dated 25th day of March, 1819, and now to this 
“ Court here shewn ; wherefore said plaintiff prays Judgment 
“and Damages, which said defendant wholly fails and re- 
“ fuses to pay said plaintiff, and unjustly detains from said 
“ plaintiff to the damage of said plaintiff of fifty dollars, 
“ and therefore, &c, Perry filed his special demurrer, and 
“assigned as causes—Ist. That the Warrant-was not di- 
“ rected to any officer of Perry County, whose duty it was 
“to execute the same.—2d. re is no command to the 
“ officer in the Warrant.—3d. It does not appear that 
“ defendant avas summoned to appear at any place in 
“ Perry County.—4th. It is not stated .at what time 
“ defendant should be summoned to appear.—5th. It does 
“ not appear for what amount suit is brought, nor is it stated 
“ whether the Debt is in the Debit or Detemit.—6th. The 
“ Warrant is not under the seal of the Justice, nor does it 
“ appear of what County said Thomas Low was a Justice. 
« —7th. Thé cause of action is not indorsed on the War- 
“ rant, nor does it appear in any part of the proceedings, 
“ nor does the Warrant.appear to have been in the hands of 
“ any officer to have -been executed,—Sth. The statement 
“ filed at September term, 1821, does not state defendant's 
“ liability, nor is there a sufficient description of the cause 
“ of action.—9th. There is no profert of the writing obliga- 
* tory.—LOth. 11th. It does not appear that Judg- 
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“ment was given on the day on which the Warrant was  ?°"#» 1822. 
“ made returnable.—12th. Said proceedings are illegal and “~V~ 
“ irregular throughout,” &c. ret 

At April term, 1822, the Circuit Court sustained the de- _—_ Brown. 
murrer, and granted leave to plaintiff to amend his state- 
ment in the nature ofa declaration. “ The statement was then 
“ amended, (what was the original form of the statement, 
or what the amendments made, the Record does not shew) 
“and the defendant wholly failing to defend his suit and 
“not pleading thereto. Itis therefore considered that the 
“ plaintiff recover,” &c. 





Perry appealed from this judgment to this Court. 


Opinion of the Court by Judge Saffold. 

By the 38th section of the Act of 1819, “'To regulate 
“ the proceedings of the Courts of Law and Equity in this 
“ State.” In cases of appeals from Justices of the peace, 
the Court before whom such appeal shall be brought, shall 
proceed to try the same according to the justice and equity 
of the case, without regarding any defect in the Warrant, 
capias, summons, or other proceeding of the Justice of the 
peace before whom the same was tried.(a) Itis believed (4) zaws Jz. p. 
that this Statute cured every defect to which the demur- 189. 
rer related, and that neither the demurrer nor a motion to 
quash the proceedings should have been sustained. 

If the defendant wished to plead to the merits, he should 
have asked and obtained leave. As the Record does not 
shew that he offered to plead, the Circuit Court rightly ren- 
dered judgment against him. 


Let the judgment be affirmed.(4) 0) tee Bw 
Alabama, p. §07. 
H. G, Perry, for appellant. 8, S11, ge. 


Sullivan, for appellee. 


Davis against Pender, Admiuuistrator. June, 1822. 
OPINION of the Court by Judge Saffold. 1, Weitel Memes 


At the August term 1820, of Dallas Circuit am ; Soget fa, dam tse on 
recovered Judgment against Davis. On the 18th day of motion. %, 
January, 1822” Davis sued out this writ of Error. The roxappY to jade 
Act of February 1818 provides, that no writ of Error shall ments rendered 


2 m . . it ~ 
issue after the expiration of twelve months from the rendi- bee’ “S P= 
8 
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sung, 1822. tion of the judgment. (a) By the Act of December 182U, 
wy (b) a writ of Error may issue to reverse any final Judg- 

~— ment in the Circuit at any time within three years from the 
Pender Admr. rendition of the judgment. 


er eevee In resistance of the motion to dismiss, it is contended by 
© nime s/™ the plaintiff in Error, that this matter can only be taken ad- 


® 1. Ala. p. vantage of by plea—lIn the Inferior Courts, it is competent 
»ae. 7. ‘for the plaintiff to reply and prove the matters which may 
take his case out of the operation of the Statute, as a subse- 
quent promise, infancy, &c. the plea must shew that de- 
fendant relies on the Statute, in order that the plaintiff may 
have an opportunity to reply suc: matter as will prevent 
the Statute from attaching,~ In this Court nothing dehors 
the Record can be considered the reason for requiring the 
Statute to be plead, therefore does not apply, and the de- 
fendant in Error is entitled to avail himself of it by motion. 
The Act of 1820, from its terms can apply only to judg- 


ments rendered since its enactment. When.this writ of 


Error was sued out, more than twelve months had elapsed 
since the rendition of the judgment. It was barred by the 
Act of 1818, and must be dismissed with costs. 


June, 1822. James Magoftin against Thomas Westbrook. 


Declaration in ss- - WESTBROOK brought an action of Assumpsit agaist 

dant made and Magoffin in Clarke Circuit Court. The Declaration con- 
delivered to plain- sisting of one count only, sets out That said Jumes on, &c. 
strament of wri- made a certain instrument of writing, bearing date, &c. and 
ting, 7 one then and there delivered the same to plaintiff, and thereby 


him $78, is not then and there agreed to pay him 78 dollars, by means 


sepponee tent Whereof, &c. On the trial on the general issue, a bill of 


+ oy or D. sta. Exceptions was taken by the defendant, by which it appears 


ph eed that the only evidence offered by the plaintiff was an instru- 
ohieut $78, ind Ment of writing signed by defendant as follows: 
requesting F. D. 

“ Dear Sir, 

“I have agreed to pay Mr. Thomas Westbrook the amount 
“of Hainsworth’s note. I will thank you as soon as the 
“money is collected to pay him. The note and interest is 
“ seventy-eight dollars ; I will thank you to attend to this as 
“IT want Mr. Westbrook satisfied. 

- “ Your friend, 
Pte, “JAMES MAGOFFIN.” 
2 ert: “ Mr. Francis’ Dougherty. 
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The Court charged the Jury that the plaintiff might re- vx, 1892, 
cover on the instrument of writing above set forth, to which “"7™ 
opinion, &c. : James, Mogofin 

Magoffin obtained a writ-of Error to this Court. The Thomas West- 
matters relied on as Error appear in the opinion of the Court. —»™=0k. 





Judge Crenshaw delivered the opinion of a majority of 
the Court. ; ! 

Without deciding whether this is a sufficient promise in 
writing to pay the debt of another, or whether the writing 
itself implies a consideration, or whether it should appear 
to have been delivered to Westbrook, or the contents thereof 
communicated to him, Weare of.-opinion that the writi 
given in evidence did not support the declaration, that it 
might have been rejected as inadmissible testimony, and 
that the Circuit Court should have instructed the Jury that 
the evidence given did not support the declaration. The re- 
quest from Magoffin to Dougherty to pay the debt of Hains- 
worth can, by no sort of construction, be converted into a 
promise from Mag ofin to Westbrook as alleged in the de- . 
claration. If the plaintiff below could have recovered at all | 
upon this writing, it was incumbent on him to have declared, 
if not according to the facts in the case, at least according 
to the legal eflect of the writing or contract—that a mate- 
rial variance between the evidence andthe declaration, (by 
which the defendant is to ascertain the complaint against 
him and be secured against a second action . for the same 
cause) is fatal, is a principle too well established now to be 
questioned, 


ee Sree 


Judge Webb.—The counsel for the plaintiff in Error have 
contended that the charge of the Court below was errone- 
ous. That the promise was within the Statute of frauds. 
That it was made to a third person and not to Westbrook. 
The part of the Statute applicable to this case is as follows : 
“ No action shall be brought whereby to charge the defend- 
“ant upon any special promise to answer for the debt, de- 
“fault, or miscarriage of another person, unless the promise 
“ or agreement upon which such action shall be brought, or 
“ some memorandum or note thereof shall be s — and 
“signed by the party to be charged therewith, or by some ,, 
“ other fe ne * him thereunto lawfully authorised.” (a) Tame Ai ion 
Without deciding what effect the words promise or agree- 
ment (the British Statute uses the word “ agreement ” only) 
have on the operation of our Statute, I think that the Statute 
of 1811 takes the case out of the operation of the Statute of (P) Act. of 1811, 
frauds.(b) By this Statute it is enacted “that whenever a 54° 7 #6?— 
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“suit shall be commenced in any of the Courts,” &c 
“founded on any writing, whether the same be under ‘seal 
“ or not, the Court before whom the same is depending shall 
“ receive such writing as evidence of the debt or duty for 
«“ which it was given ; and it shall not be lawful for the de- 
“ fendant or iedents in any such suit to deny the execu- 
“tion of any such writing, unless it be by plea supported by 
“the affidavit of the party” &c. It appears to me that by the 
expression “the Court before whom the same is depending, 
“ shall receive such writing as evidence of the debt or duty 
* for which it was given,” the Legislature intended to put all 
written contracts, whether with seal or without, on the same 
footing as to the evidence of consideration, and to make eve- 
ry contract expressed in writing and signed by the party 
import of itself evidence of a sufficient consideration. If 
this was not the intention, at least one half of the words 
used in the section are without meaning and useless. If it was 
oily intended that a contract in writing, without seal, should 
be evidence of the execution of the writing or signature 
until denied on oath, what meaning can be given to the 
terms “evidence of the debt or duty for which it was giv- 
“en?” The intention would have been as clearly expressed by 
the words “ shall be evidence” without the words “ of the debt 
“or duty for which it was given.” If it was the intention 
only to prohibit the denial of such contract in writing, with- 
out seal, unless by plea supported by affidavit, the whole of 
the first member of the section is inoperative, for this idea 
is distinctly conveyed by the words “ it shall not be lawful 
‘for the defendant or defendants in any such suit to deny 
“the execution of such writing, unless it he by plea support- 
“ed by the affidavit of the party.” That the first member 
of the section was intended to convey some meaning, and 
does convey the meaning that I have attached to it, I have 
no doubt. I am at a loss to conjecture its meaning or intend- 
ed effect, unless it be, that contracts in writing either under 
seal or not under seal, shall alike carry with them prima 
facia evidence of a sufficient legal consideration. 

It was contended that the writing on which this action 
was founded contains no promise to Westbrook, but a_pro- 
mise to Dougherty, to whom the note was directed. Strip 
the note of its direction and of the request to him to pay 
when he shall have made collections, and it would read 
thus, “I have agreed to pay Mr. Thomas Westbrook the 
“amount of Hainsworth’s note—the note and interest is se- 
“venty-eight dollars.” Ifthe note was in this form, and de- 


5S livered to Westbrook, could there be a doubt that it shews 
Magoffin’s promise to pay Westhrook seventy-eight dollars ’ 
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Vo the address to Dougherty, and the request that he will 
pay that amount for Magoffin alter the meaning or character 
of the writing? It shews in so many words that he had 
agreed to pay Westbrook the amount of Hainsworth’s note. 
Westbrook had a greater jnterest in this paper than any other 
person. He brought his action on it. The first that the Court 
hears of it, it is in his possession. J think that these circum- 
stances were sufficient (notwithstanding the direction to 
Dougherty) to authorize the conclusion that it was delivered 
to Westbrook by Magoffin; that the evidence warranted the 
charge of the Court; and that there is no Error apparent 
from the bill of Exceptions. 

It isstated by my brethren that there is a variance be- 
tween the instrument of writing deseribed in the declara- 


- tion and that offered in evidence, 


In declaring on a written contract, it may be set forth in 
hace verba, or according to its legal effect. In the latter 
mode certainly to a common intent is all that the law re- 
quires ; so that the opposite party may be apprised what he 
is called upon to answer, and the judgment may be plead in 
bar of any future action on the same contract. The decla- 
ration states that Magoffin made and delivered to Westbrook 
a certain instrument of writing, and thereby then and there 
agreed to pay him 78 dollars. The instrument described 
corresponds with that offered in evidence in date, sum of 
money, time of payment, payor and payee. Of the di- 
rection to Dougherty and request from Magoffin to him to 
pay, no notice is taken in the declaration. I think that it 
Was unnecessary to state these matters in the declaration, 
for they did not change the legal effect of the contract as to 
Magoffin and Westbrook. It was sufficiently described to 
apprise the defendant of what he was called upon to answer, 
and to render this Record a sufficient defence to any other 
action against him on the same contract. 

In this Court there has been a series of decisions, that the 
Record will not be looked into for matter not specially as- 
signed as Error. 

In this case the counsel for the plaintiff in Error has 
abanded the first assignment. The second is, that the Court 
erred in the charge to the Jury. The bill of Exceptions 
sets out the note given in evidence, and states that this was 
the only evidence offered by the plaintiff on the trial, and 
that the Court charged the Jury that the plaintiff might reco- 
ver on it. In the case of Haley against Caller, (sce post, p. 
63.) this Court at the present term has decided that every 
thing that does not appear from the Record is to be intended 
in. favour of the judgment below. I would ask, then, does 
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JuNE, 1822. 
a 
James Magoffin 
Vv. 
Thomas West- 
brook. 
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sone, 1822. it a from the bill of Exceptions, that the Circuit Court 
wy decided that there was not a varianee between the evidence 
James Magen and the declaration? The proper time for taking exception 
Thomas West- for such a variance, is before the evidence has gone to the 
bro’: Jury. If the evidence is legal and material to the issue 
which the Jury are sworn to try, the Court has no power to 
withdraw it from them. The Jury here were sworn to try 
whether the defendant had assumed as the plaintiff had de- 
clared. A writing signed by the defendant, by which he 
acknowledged that he had agreed to pay the plaintiff seventy- 
eight dollars, was given in evidence. This testimony was 
clearly legal and material to the issue. 

That the Court charged the Jury that there was no vari- 
ance, was negatived by the bill of Exceptions itself. 

If the bill of Exceptions presents to this Court any legal 
point on which the Circuit Court charged the Jury, it must 
be as to the construction of the writing given in evidence. 
Ihave already endeavoured to shew that this written con- 
tract is such as is sufficient in law to support the action of 
assumpsit. For these reasons I am of opinion that the 
judgment should be affirmed. 





Judge Saffold having presided on the trial below, did not sit. 


Crawford and Hitchcock for plaintifi—Goode for defendant 
in Error. 


June, 1822. Goyne against Howell. 


SS IN trespass for an assault and battery, Goyne the defend- 
mere are leas ant, plead not guilty: 2d. Son assault demesne. 3d. That he 
of not guilty, and : ‘ 
two pleas of jus- assaulted in defence of his father. Issues taken on all the 
tification. Ver: nleas. The entry of the verdict and judgment was: “We 
dict of guilty and : juag Foe 
damages assess- “ the Jury find the defendant guilty, and assess the plaintiff’s 
amas te “ demagee to eighty-one dollars, with costs of suit. It is 
the verdict. | “therefore considered by the Court that the plaintiff recover 
“of the defendant eighty-one dollars, together with his costs 


“ of suit in this behalf expended.” 


pow is anon:  Goyne assigned for Error—Ist, That the Record does 
Record should» not shew that the Jury were sworn. 2d, T'wo of the issues 
set out that the are not embraced by the verdict. 3d, The judgment does 
ry were wor not appear to be founded on the verdict. 


By the Court. The first assignment is understood to he 
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sibandoned ; a former decision of this Court has settled that 
it is not necessary that the Record should shew that the 
Jury were sworn, and that this Court will not presume that 
they were not. As to the 2d assignment, the verdict ap- 
plies equally to the issues. The verdict, by finding the de- 
fendant guilty, has sufficiently negatived both the matters of 
justification which he pleaded. The 3d assignment cannot 
prevail. The judgment follows the verdict, and in express 
words refers.to what has immediately preceded. 


Let the Judgment be affirmed. 
Haley against Caller. 


OPINION of the Court by Judge Crenshaw. 
Haley declared against Caller for money paid, laid out 


: ? unliquid 
&c. money lent, money had and received, work, &c. done, mend ples 
payment s 
; ; dmit the full 
was indorsed that the action was brought to recover the pony of de- 


goods, &c. sold, and on an account stated. On the writ it 


sung, 1822. 


; 


v. 
Howell. 


June, 1822. 


In assumpsit or 
ated de- 
plea of 


amount of a Due Bill signed by defendant, on which the mand. 


plaintiff brought his writ of Error. 

The bill of Exceptions states that the presiding Judge 
charged the Jury, “ ‘That in this case the ples of payment 
“did not amount to an admission of the debt, and that it 
“was necessary for the plaintiff to prove his demand, not- 
“ withstanding the plea of payment.” 

To ascertain the character of the action we cannot take 
notice of the indorsement on the writ. This is required 
merely to give the defendant some intimatio:: of the ground 
of the suit, and it may in some instances answer the pur- 
poses of ameridment. We must look into the declaration 
to ascertain the nature of the action. Here it sounds alto- 
gether in damages ; as many counts as it contains there is not 
one on a Due Bill or on any writing or special contract from 
which it might appear that a sum certain was due from de- 
fendant to plaintiff. If the plea of payment admitted the 
Debt, to what extent did this admission go? It surely does 
not admit the plaintiff’s right to recover all the damages 
claimed in the several counts in an action sounding merely 
in damages. 

If it merely admitted that the plaintiff was entitled to re- 
cover some damages, leaving their amount uncertain, the 
Jury without some testimony of the extent to which he had 
been injured, could at most only give nominal damages. 
We cannot take notice of any part of the charge which is 
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‘not assigned as Error. The J may have charged the 
that if they found the salle Saipiaad the defendant they 
i ive the plaintiff nominal damages. No part of the 
Record to which our attention is directed by any of the 
assignnients of Error, negatives this conclusion ; and we are 
bound to conclude that he did so charge. We do not mean 
to say (for the determination of the present case it is not 
necessary) that the plea of payment would not amount to 
an admission of the plaintiff’s demand, when the declaration 
is for asum certain, or on a writing signed by defendant 
ascertaining the amount of the demand. 


ef 


The judgment must be affirmed. 


_Judge Saffold having tried the ease im the Circuit Court, 
did not sit. 


Crawford and Hhichcock, for plaintiff. 
De Wolf, for defendant in Error. 





dunn, 1008. Humphrey, a slave, against The State. 
1. Appeal will OPINION of the Court by Judge Lipscomb. 
not lie to Su- The prisoner was tried in the County Court of Dailias 
= a County on the 29th day of 4pril, 1822, under the Laws of 
$ The County this State for the trial of slaves charged with capital of- 
blished ‘by the fences, and convicted of burglary. He appealed to this 
Act of June, Court. 
Meat, ig ine pr” Before we can enquire into the merits of the.casé, a ques- 
the trialofa tion of much importance forces itself on our consideration. 
=" capi- Has this Court jurisdiction of a criminal cause coming be- 
fore it by appeal ? 
By the 2d sec. 5th Art. of the Constitution of the State, 
“The Supreme Court, except in cases otherwise directed 
“ by this Conptivution: shall have appellate jurisdietion only, 
“ which shall be co-extensive with the State, under such re- 
“ strictions and regulations not repugnant to this Constitu- 
“tion as may from time to time be prescribed by Law.” 
It is believed that under the authority here given, this Court 
could not entertuin an appeal from an inferior jurisdiction 
in any case until the Legislature had provided the mode of 
exercising such jurisdiction. 
Parsuant to what seems to have been required by the Con- 
stitution, the Legislature, at the first session after its adoption, 
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passed an Act regulating appeals from the Circuit Courts to 
this Court.(a) , 

A subsequent Statute reorganizing the County Courts, 
passed in June, 1821, (6) provides that from any judgment 
final of the County Court, an appeal shall Jie to the Supreme 
Court in the same manner as upon judgments of the Circuit 
Courts. 

From the expressions used in the commencement of the Act 
of 1819 it might with some plausibility be contended, that ap- 
peals could be taken as well in criminal asin civil cases. 
But it is believed that the whole section taken together forbids 
such latitude of construction. The terms used so frequent- 
lyin the Act, such as Debt and Damages, the condition on 
which the right of appeal shall accrue “ upon entering into 
* Bond with security to be approved by the Court, in dou- 
“ ble the amount of the Debt or Damages—for prosecuting 
* the same with effect, or performing the judgment, sentence 
“ or decree which the Supreme Court shall pass or make 
“ thereon’’—are peculiarly appropriated to civil, and not at 
all applicable to judicial proceedings in criminal cases. 

This seems to have been the construction given by the 
Supreme Court of the United States to similar expressions 
in the Act of Congress.(c) 

In the case referred to, as in this, the jurisdiction of the 
Court was not controveried by either of the parties. The 

objection came from the Court. Consent cannot give ju- 
risdiction. The Statutes of this State have provided but 
one way in which acriminal case can come before this 
Court. In cases of novelty and difficulty, the Circuit Court, 
after the rendition of final judgment or sentence, can refer 
the question of Law to the Supreme Court. ; 

The appeal in this case must be dismissed for want of ju- 
risdiction, — 

For the purpose of obviating an unnecessary application 
on one of the points relied on by the Counsel for the prison- 
er, it may be well to: observe, that the Court have no doubt 
but the case was cognizable in the County Court ; and that 
all the jurisdiction and duties that could be required of the 
Justices of the County Court collectively or individually, 
devolved on the Judge of the County Court, on its new 
organization, under the Act of June, 1821. 
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song, 1892. 
Qe 


Hum a 
S oo” 


v. 
The State. 
eee 
(a) Act of 1819. 
L. A. 167, 168, 
S. 16. 


(6 ZL. A. 199, 
sec, 23. 


(c) 3 Cranch, 173. 
U. States ve. 


Moore. 
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Nathaniel Powers against Daniel Wright. 


bad 


paper not evel JUDGE Saffold delivered the opinion of the Court. 
ions, is In this case the assignments of Error are solely on a pa- 
to be so con- ner which the plaintiff in Error relies on as a bill of Excep- 
Judge certi- tions, and which the defendant contends cannot be viewed 


t the facts 
fects ag such. 


HG 


aFee 


_ This paper, as copied into the transcript, does not appear 


to have been tendered, or signed and sealed as a bil] of Ex- 
ceptions. It is followed by a statement subscribed with the 
name of the Judge who presided on the trial, that “ the facts 
“asset forth in the foregoing bill of Exceptions are true, 
“the Court now declines signing, because it was not ten- 
“ dered in time nar asked for on the trial, but some 10 or 
“ 15 days thereafter.” 

The plaintiff contends, that as the Judge by this certifi- 
cate subscribed by him, and on the paper on which the Ex- 
ceptions are set out, has admitted the matters as therein 
stated, to be true, that it is as much a part of the Record as 
if it had been tendered and sealed, &c. in the usual way. 

To make the Exceptions part of the Record, they must 
be claimed and allowed while the thing is transacting, 
though they may be reduced to form afterwards. Excep- 
tions arising on a question as to evidence, must be taken 
before the evidence is closed, so that the adverse party may 
introduce other evidence instead of relying on the contest- 
ed point. There appears to be no material variance be- 
tween the Statutes of Great Britain, New-York, Pennsylva- 
nia, and of this State. as to the time at which Exceptions 
must he taken. It has been frequently decided in the 
United States, that an exception to the charge of the Court 
is in time if tendered after the Jury have returned into the 
Court with their verdict, but before it is delivered ; but we 
do not find that it has ever been allowed as matter of right 
(if at all) after the verdict has been received. If the ap- 
plication be not made during the trial, the right is waived. 
(4 Dallas, 249. 6 John. R. 279. 10 John. R Jansing 
against Barker.) 

If it were admitted, that the Court may in its discretion 
allow a bill of Exceptions tendered after a verdict has been 
received (for which no precedent has been found), it would 
not sustain the position of the plaintiff ; for here the Judge 
expressly refused his assent to the paper, on which the Ex 
ceptions were stated, becoming a part of the Record, and 
has withheld his seal. We are of opinion that when the 
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application was made, the Judge could not have allowed une, 1822. 
the Exceptions ; and that even if he had been vested by law _“"v™ 
with a discretion to allow or refuse, it appears from his N#tbaniel Powers 
statement, that he did not assent to this paper being made Daniel Wright. 
a part of the Record. —_s_ 


Judgment affirmed. 

- Judges Clay and Ellis not sitting. 
Kelly and Hutchisson, for plaintitf. 
-M’ Kinley, tor defendant in Error. 


a ee ees 


Garner, Boyles and Baker against James and Wm. ‘ , 
a : 5 June, 1822. 
Simpson. 
THE Writ was executed on Baker only. ‘The declara- Inaction vs. three 
‘tion was against all three, charging them as partners on 28 partners, the 
their writing obligatory sealed with their seals. Garner and oF aoe 
“« Boyles plead “ that they ought not, nor ought either of factum by two is 
“ them, to be charged with the debt, &c.—because they fed’ by aadevit 
“say and each of them says said writing is not his deed, of one. 
“and of this they and each of them put themselves upon 
“the country.” To this was annexed the affidavit of Gar- 
ner, that the facts stated in the plea “ as to himself are true ; 
“ and as respects C, Boyles he believes to be true.” 
On motion of the plaintiff this plea was ordered to be 
stricken out. Garner and Boyles offering no other plea, and 
Baker having failed to plead, the Cirewt Court rendered 
judgment against the three defendants for the debt, &c. 
They sued out a writ of Error to this Court, and assigned 
as Error the foregoing order, &c. of the Circuit Court. 


Judge Saffold delivered the opinion of the Court, 

By the Statute, no plea of non est factum shall be admit- 
ted, but when accompanied with an affidavit of its truth. 
It is contended that each defendant relying on wrap ste 
must make affidavit of the truth thereof ; that the oath of one 
defendant is not admissible as to the plea of another ; that 
a joint plea, if not good for all, is good for neither, and ought 
to be stricken out. ; 

By the Act of 1818 (Laws Alaba. 449) when a writ 
shall be issued against all the partners of a#y firm, service 
of the same or any one of them, shal] be equivalent to ser- 
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vice on all, and the plaintiff may file his declaration and 
proceed to judgment as if the said Writ had been served 
on each defendant. 

It is to be presumed that the Legislature proceeded on 
the supposition that each~partner was conversant with the 
transactions of the firm, and competent to make such de- 
fence as the merits of any controversy might require. ‘The 
Writ may be often served on some of the partners here 
when others of the firm reside in New-York, New Orleans, 
or even in Europe. If under such circumstances the resi- 
dent.partner cannot make full and complete defence to all 
suits so instituted, the consequences might be extremely in- 
convenient and unjust. In joint actions against joint 
obligors and promissors, judgment cannot be rendered 
against any one until he has been served with process, and 
each would have an opportunity of pleading for himself. 
The same hardship and injustice would therefore not result, 
from requiring such a plea to be verified by the oath of 
each defendant pleading it. The Court is of opinion that 
the Circuit Court erred in striking out the plea, and that 
the judgment must be reversed, and the cause remanded. 


Judges Clay and Ellis not sitting. 
Kelly and Hutchisson, for plaintiffs. 


Henderson and M‘Clury, for defendants in Error. 


Mahala Martin against Shadiach J. Price. 


THE Chief Justice delivered the opinion of the Court. 
This case originated by a Justice’s Warrant in favour of 
Price against Martin, for the recovery of $45, which by the 


rent of a house for 3 months at $15. It was brought into 
the Circuit Court by Appeal. The Plaintiff there by way 
of declaration complained of defendant, “ of a plea of Debt, 
“that she render to him $45 which to him she owes and 
“ from him unjustly detains.”—-There was no other allegation 


. Of the cause of action. 





he defendant not pleading, the Circuit Court rendered 
final JUdgment, without the intervention of a jury, for the 
$40. 1S tsatter is assigned as Error. 

The declaratiey is relied on to shew that the cause of 
fiction authorised final judement by default. The declara- 
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tion (if it may be so called), claims a certain sum as Debt, 2¥8#, 1822. 

but does not shew, (nor does it appear that there was) such “~~ 

a contract, as by our Statute or by any principle of the com- M*hels Martin 
men ‘Law’ authorised final judgment by default. ‘The de-  Shadrach J. 

mand was on an account which does not appear to have i al 

been liquidated. The judgment should have been interlocu- 

tory ; let it be reversed, and the cause be remanded. 


Peters and Stebbins against Ebenezer J. Bower. June, 1822. 


THE Plaintiff sued out an original attachment against the To sustain ori- 
defendant, charging that he resides out of the State, so that, eS 
&c. The affidavit recites “that Russel Stebbins, one of the sient, it is not 
“ firm of Peters and Stebbins, which firm is composed of necessary that it 
“© James W. Peters and the said Russel Stebbins, who are pope a 
“ both residents of the State of Alabama, being duly sworn, plaintifl | resides 
“ deposeth and saith, that Ebenezer J. Bower is justly indebt- "°°" 
“ed to the said firm,” &c. (stating the amount), “and that 
“ he resides out of the State,” &c.—and that the attachment 
is not sued out for the purpose of vexing or harassing defend- 
ant, &c. 

The Circuit Court, on motion, quashed the attachment on 
the ground that the residence of the Plaintiffs in the State 
was not sworn to. ‘The Plaintiff here assigned this matter 


as Error. 


The Chief Justice delivered the opinion of the Court. 

The Statute provides, that “ when any person who shall 
“ be an inhabitant of another government, so that he cannot 
“be personally served with process, shall be indebted to. 
‘‘ any person a resident of this territory, and hath any estate 
“ within the same, any of the said Judges or Justices may 
“grant an attachment against the estate of such foreign 
“ person, under the rules, restrictions, and regulations be- 
“fore mentioned,” &c. This being a summary mode of 
proceeding in derogation of the common Law, a strict 
construction must govern. (Woodley against Sherley, p. 14.) 
None but a resident of this government is entitled to an 
attachment against one who isa non-resident. But how is 
the residence of the plaintiff to appear ? The Counsel for 
the defendant insists that it should be shewn by the plain- 
tiff’s affidavit. The 7th section of the Act as recited, re- 
fers to the rules, restrictions, &c. before mentioned. The 
second section of the same Act prescribes what shall be 
aworn to. (Act of 1807. Turner’s Digest. 148, 146. 
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Laws Ala. 16, 15, sect. 7,2.) It is not required by this 
or any other Statute that affidavit should be made of the 
residence of the plaintiff. It is true, the Record should shew 
that he resides in this State. It is necessary that the officer 
eee attachment should be satisfied of this pre-requi- 
site ; we do not think it necessary that he should shew 
by what proof it has been made to appear. Here the Jus- 
tice who issued the attachment recites that both the plain- 
tiffs are residents of the State, and in effect declares that he 
is judicially satisfied of this fact. 


Let the judgment be reversed and the cause remanded. 
Crawford and Hitehcock, for plaintiffs. 
Perry, for defendant in Error. 


Wallace against Hill. 


THE Chief Justice delivered the opinion of the Court. 
This was an action of Debt ona promissory Note of Sa- 


cember next, not muel W, Wallace, as follows : “ On or before the 25th day 


due until 25th 
December, 1821. 


“ of December next, I promise to pay Reuben Hill or bearer 
““two hundred dollars, value received this 4th December, 
1820. The Writ issued 3d March, 1821. The declaration 
was filed at March term, 1821, and at September term, 1821, 
judgment final by default was rendered. It is now assigned 
as Error, 

That both Writ and Declaration shew that no cause of 


. action existed at the commencement of the suit or filing the 





declaration. 

In the construction of the language used in the Note, the 
words should be taken in their most usual and known signi- 
fication. If the parties had intended that the Note should 
be payable in the same month as dated, it is much more 
probable that the terms used would have been “ the 25th in- 
stant” or 25th day of the present month, than the terms 
here used, whose usual and known signification we take to 
be, the 25th day of the next month of December. The de- 
fendant in Error contends that by the judgment by default 
the cause of action is admitted. . A defendant never can be 
prosenen to admit, either by pleading or failing to plead, a 

r cause of action than the plaintiff has set out. He 
certainly cannot fairly be presumed to admit a cause of ac- 
tion when none is set out. Taking all which is set forth in 
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ithe declaration as admitted by defendant’s failing to plead, 
no right of action had accrued when the judgment was en- 
tered. 


Letthe judgment be reversed, (1 Chitty’s Pl. 259, 
263, 4.) 


i eoetetiaeenennedl 
~ 


Lewis Judson against Miguel Eslava. 


THE points involved in the assignments of Error and so 
much of the Record as is material to them, appear in the 


Opinion of the Court delivered by the Chief Justice. 

This was an action of Assumpsit instituted in the Supe- 
rior Court of Mobile County by Eslava against Judson. 
The declaration contains but one count—for money had and 
received ; the defendant there relied on the general issue. 

On the trial bills of Exceptions were taken by Judson, 
to the decisions of the Court, on his motion for instructions 
to the Jury, rejecting evidence offered by him, and to the 
charge of the Court to the Jury. 

It appears that before the institution of this action, Judson 
brought suit against Es/ava in the Superior Court of Mobile 
County, a verdict was rendered in his favour, and judgment 
entered thereon. At a subsequent day of the term, Eslava 
entered a motion for a new trial, which was not disposed of 
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the Sheriff collected the money, and paid it over to Judson. 
At the next term the motion for a new trial was heard, the 
judgment set aside, and a new trial granted. 

The Counsel for the plaintiff in Error contends that this 
was a judgment with which the Court below could not right- 
ly interfere, after the term at which it had been rendered. 
That money received under a judgment is not recoverable 
in any form of action, until that judgment shall have been re- 
versed ; and that if money had been extorted, or payment 
wrongfully compelled, assumpsit is not the proper form of 
action for the injury. 

It is clear that money received under a judgment is not 
recoverable so long as the judgment remains unreversed. But 
was there a legal judgment in full force when this money 
was collected of Eslava and paid to Judson? By a rule of 


Court, then governing the practice of the Superior Courts of 


the territory, a motion for a new trial, &c. was expressly 
declared to have the effect of superseding the operation of 
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a judgment, until the motion or rule should be discharged: 
It is sisted, however, that this rule of Court should have 
been produced and made of the Record in the Court 
below. A Court is bound to know its own rules. ‘The 
rule was adopted by Competent authority, and was obligato- 
ry on the parties. Then after the motion for a new trial was 
entered, and until after it had been disposed of, there was 
no judgment in the cause, and: the execution was unauthor- 
ised. As to the form of action—The action of assumpsit 
lies to recover money which the defendant is in equity and 
— conscience bound to pay to the plaintiff. Even if the 
efendant has by a tori obtained possession of the plaintiff’s 
money, he may waive the fort and recover in assumpsit. 

It follows that the evidence was applicable to the issue, 
and that the Court below did right in admitting it, and in the 
instructions to the Jury. (1 Tidd. 10.) ’ 

Another point relied on for the plaintiff in Error, is that 
parol evidence offered by him, of the contents of a note, was 
improperly rejected. In laying the ground for this evi- 
dence, the. testimony of Mr. 4cre shews that as Attorney 
for Judson he had filed this note with the papers in another 
ease ; that he had since searched for and could not find it; 
and that when he last saw it, it was in possession of the 
Honourable Harry Toulmin. 

. There was no proof that Toulmin was dead or beyond the 
jurisdiction of the Court, or that any effort had been made 
to obtain his testimony, the best as to the fact of loss. It 
does not appear but that Judge Toulmin then had the note, 
or could, on enquiry, have directed where it might be 


. found. With no better proof of the loss, to have admitted 


evidence of its contents, would have been a departure from 
a rule of evidence sanctioned by the most enlightened Ju- 
rists from time immemorial—a rule obviously necessary to 

ainst the concealment or perversion of the truth, 
by withholding the best, and introducing evidence of a se- 
condary character. 

Another assignment is, that the verdict is insufficient, be- 
ing for damages_and interest from a given day, but not as- 
certaining any day to which it shall be calculated. As to 
this matter the Record appears to be imperfect. It does 
not shew the day on which the verdict was rendered, or the 
day when the term began. In this there appears to be di- 
minution. The Saanodl fen the defendant may avail himself 
of this suggestion if he thinks proper. 

The defendant’s Counsel accordingly obtained an order 
for @ certiorari. 


Crawford and Hitchcock, for plaintiff. 
Sallie, for defendant in Error. 
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William L. Wilson against James Jackson. ew 


JUDGE Lipscomb delivered the opinion of the Court. Aer nol, pros. 
There .were three counts in the declaration. The defend- not be referred 
ant Wilson took issue on‘the first; and demurred specially to ‘©: {0 sapPly. 
the second and third. ‘Fhe demurrer to the second count time, place, &. 
was sustained, and to the thirdoverruled. The plaintiff in the other 
then entered a Nolli pros equi as to the first count, and final 
petpnent was rendered for him on the third. 
tis here assigned as Error, that the Circuit ourt over- 
ruled the demurrer to this count,—one of the causes of de- 
murrer as set down, is that in this count no day is shewn on 
which the assumpsit, charged asthe cause of action, was made. 
We are of opinion that so soon as the plaintiff had entered 
the nol. pros. on the first count, it could no longer be consi- 
dered as part of the proceedings, and the other parts of the 
Record could derive no aid from it. We are well satisfied 
that as the Record is now presented, no day is shewn 
on which the assumpsit in the third count ed, ‘was 
made, and that the special demurrer ought to have been sus- 
tained. . The plaintiff, before he abandoned any part of the 
Record, should have taken care that the remainder should 
contain enough to sustain his judgment. On this ground, 
let the Judgment be reversed, and the cause be remanded. 


The Chief Justice not sitting. 
Kelly and Hutchisson, for plaintiff. 


Crawford and Hitchcock, for defendant in Error. 


Channing against Caskaden. Fune, 1822, 


CASE on a contract as expressed in a Bill of lading, for Spoties plea not 
two hogsheads of sugar delivered to Channing at New Or- Gitt'Ss on issue 
Jeans, on board the schooner Experience, whereof he was Error. 
master ; which sugar he promised to carry safely to and deli- 
ver to Caskaden at St. Stephens, the dangers of the seas only 
excepted, &c.—breach, that he neglected and refused to deli- 
ver, &c.—Plea, ‘That the injury, if any there was, to said 
two hogshcads of sugar accrued in consequence of tempes- 
tuous weather and the dangers of the seas, and not from any 
carelessness or negligence of the defendant, and this*he is 
ready to verify, &c. 
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No replication or issue appears in the Record. Alte: 
several continuances, the Record sets out that at October 
term, 1821, came the parties by their attornies, and there- 
upon.camé a Jury, to wit, — forth the names,) “ who 
“upon ‘their oaths do say that the said Joseph Channing 
* did undertake and promise in manner and form as by the 
« said plaintiff in that behalf alleged: and they assess da- 
“¢ mages by occasion thereof to $218,5,. Therefore it is 
“ considered,” &c. 

Channing sued outa writ of Error to this Court ; and 
among other matters, assigned as Error—That there was no 
issue joined, ‘ 


Judge Lipscomb delivered the opinion of the Court. 

In this case, the defendant in the Court below plead a 
special plea, setting forth new matter in bar of the action. 
To this there was no replication ; the case was put to a Ju- 
ry, and a verdict rendered for the plaintiff. Until an issue 
had been formed by the pleadings the Jury could have 
nothing properly before them. If there had been an infor- 
mal, or even an immaterial issue, the verdict would not be 
disturbed. The authorities cited all go to support this doc- 
trine ; and such were the decisions of this Court-in the cases 
of Malone against Donnally, (ante. 12) and Fisher against 
May. There the defendants’ pleas of payment improperly 
concluded to the country, issues were joined thereon. It 
was held that the issues submitted to the Jury the question - 
as to the truth of the matter in bar averred by the plea. 
The Jury found this matter to be untrue, and the Court re- 
fused to disturb their verdict. But neither the authorities 
read, nor the decisions of this Court, have gone so far as to 
supply the total want of an issue. The case of Wood against 
Wood’s administratrix decided at last term (ante, p. 45,) is in 
point against the pa of the defendant in i ror. On 
this assignment the Judgment must be reversed, and the 
case must be remanded. 


- Ripley for plaintiff. 
Crawford and Hitchcock for detendant in Error, cited 


Sulk. 218. 2 Strange, 1022. 1H. BI.644. 12 John. 
R. 353. | 
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William Smith, Administrator of John Taylor, against Geo. 
Seaton. F 


JOHN Taylor declared in assumpsit against George Sea- 


1 
u 





Dad 


‘3 


JUNE, 1822. 


iid 


nless so direct- 


ton, for money had and received, goods, mierchandize, and ed by Statute, 
dJands: sold, money lent, and paid and expended, and.on an ac- ©annet order @ 


count stated. Plea, non assumpsit and issue. 
Court, after the case ‘was put to the Jury and the evidence 
‘for the plaintiff closed, on motion of defendant, ordered 


taken by the plaintiff, it appears that he proved that in set- 
tling with the defendant as to payments for twe quarter 
sections of lands of the United States sold to him, a mistake 


ant to plaintiff as receiver of public monies in the land of- 
fice at Cahawba, which should not have been allowed ; and 
that the Circuit Court ordered the nonsuit on the ground 
that the evidence did not support the declaration. That the 
declaration should have set out the original contract and the 
numbers, &c. of the quarter sections. 

Taylor having died, his administrator 
of Error to this Court, and assigned as 
stated in the bill of Exceptions. 


rosecuted a writ 
rror the matter 


“ Judge Saffold delivered the opmion of the majority of the 
‘Court. 

On a judgment of nonsuit, not voluntarily taken, but as 
‘the act of the Court, a writ of Error lies. (7 John. R. 373. 
11 John. R. 52—2d John. R. 9.) Our Statutes, directing 
that the plaintiff shall in certain cases be nonsuited, have no 
application to this case. ; 

If the evidence shews a claim, irrelevant to the form of 
action or to the issue, itis competent for the Court so to in- 
struct the Jury. But if the plaintiff appears, refuses to 
‘submit to nonsuit, and insists that the Jury shal] render a 
verdict, the Court has no power to direct a nonsuit, and 
cannot enforce its opinion, otherwise than by instructions to 
the Jury, and by awarding a new trial if the verdict be con- 
trary to the charge. If the Court admit improper testimo- 
ny, an exception may be taken; but of the weight of evi- 
dence the Jury are exclusively the judges. {1 Wash. 87.) 

In this case there does not appear to have been any con- 
‘tract for a payment at a future day, or any special agree- 
ment which might have rendered a special count necessary: 
The testimony was “ that a mistake had intervened in the 


; . it. 
The Circuit 2. A public off- 


cer may recover 
in assumpsit for 
money had and 


that the plaintiff be nonsuited. By the bill of Exceptions toe 


h by mis- 


take he has ac- 
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his official cha- 
occurred by which $96,°%, were allowed as paid by defend- racter. 
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“settlement.” This language is inappropriate to a special 

ement for any part of the purchase money. It should 
have been left to the Jury to determine whether it was not a 
contract for ready money, and a mistake made in computing 
the sum payable, or in counting it out, or in returning to the 
defendant money which he had paid. The official receipt of 
the receiver rendered the defendant as safe in his title to the 
lands and- against the demand of the Government for the 
sum in the receipt, and the officer as responsible 
to the Government as if he had.actually received and impro- 
perly retained the money. - It was immaterial to the defend- 
ant, and not for him to enquire whether the plaintiff had paid 
it over or not.. From the well settled principles, regulating 
the action of assumpsit, we are of opinion that the evidence 
went to shew that the defendant had received money, which 
by the ties of natural justice and equity he was bound to 
refund, and to sustain the declaration. 


The Chief Justice and Judges Webb and Lipscomb concur- 
red. Toy 


Judge Crenshaw.—As it is my misfortune to differ from 
my brethren in this case, it becomes my duty to assign the 
reasons for my Opinion. 

It isclear that a special contract must be specially de- 
clared on. In other words, money due on a sale of land, 
which is a special contract, cannot be recovered on a decla- 
ration for money had and received, and money paid, laid out 
and expended. The action for money had and received 
lies where the defendant has received money of the plain- 
tiffs, which in good conscience he is bound to refund ; the 
action for money paid, where the plaintiff has. actually 
paid money for the defendant and at his request. ‘To sus- 
tain a count for either, it is, I think, essential that the money 
should have been actually received or actually paid ; and that 
an undertaking or liability of the plaintiff to pay is not 
sufficient. In this case it cvuld hardly be pretended that the 
defendant had received money for the plaintiff. The evi- 
dence shewed that the defendant owed to the plaintiff, or 
rather to the United States, this money as a balance for the 
land. Even admitting that it was money had and received, 
it was received not for the use of the plaintiff, but for the use of 
the United States. Was it then money paid by the plaintiff for 
the defendant, and at his request? It seems that by. mistake 
Seaton had been credited on the books of the receiver of 
public monies, by this amount ; and it is contended that the 
plaintiff, the receiver, had thereby become liable to the U»7/ 

















In the Supreme Court of Alabama. 


ed States for the amount—admit it ; still his bare obligation 
or liability cannot amount to actual payment, and evidence 
of such liability was not admissible to sustain a count for 
money paid, laid out and expended. It is arule of prac- 
tice supported by the best-authorities, as well as by good 
reason and policy, that when evidence relevant to the issue, 
and going to support the charge in the declaration, is given, 
however slight the evidence may be, the Court mast leave 
it to the Jury to determine on its weight, and find their ver- 
dict accordingly. But where no evidence is offered, or the 
evidence offered is inadmissible, | understand that it is the 
correct practice to order a nonsuit. But it is said that un- 
less in the cases especially provided for by Statute, the 
plaintiff cannot be nonsuited without his own consent. To 
this it may properly be answered, that the law implies his 
consent whenever he fails to produce any evidence to sus- 
tain his declaration, or relevant to the issue. Iam therefore 
of opinion, that under this declaration the evidence was to- 
tally inadmissible ; and, as it might properly have been reject- 
ed, the Circuit Court did not err m ordering the nonsuit ; 
nor can I perceive what end of justice or good purpose 
would be answered by putting the parties to the delay and 
expense of a verdict and motion for new trial, if necessary, 
when the Court is satisfied that the plaintiff cannot recover. 
I think that the judgment should be affirmed. 


Judgment reversed, and cause remanded. 


White and Gordon for plaintiff, cited 1 Term, 176. 2 BL. 
R. 1222—2 Term, 281. 1 Dall, 147—1 Term, 20—8 Term. 
610. Strange, 915. 2 Burr, 1005. 


#1, Shortridge for defendant 
Judge Ellis not sitting. 


Joseph P. Kennedy against Russell and Patton. 


JUDGE Saffold delivered the opinion of the Court. 
In this Case, the defendants in Error sued out a writ in as- 


wares, &c. sold. The writ was executed on Kennedy only. 


Assumpsit on 
oO 
: against two. 
sumpsit against J. H. Morris, and J. P. Kennedy, for goods, pe ae 
on one on y- 
; | Me Judgment can- 
The declaration is against both. It shews, it is true, that not be taken 
Morris was “ not in custody.” But this, in our opinion, can- *¢y"", num tone 
not have the effect of a'discontinuance as to him. It may and pluries 
against the other 
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also be questioned whether this action is of the description 
embraced by ‘the-act of 1818, “for the better regulation of 
“ Judicial proceedings.” (Laws of Ala. 449.) That Act ex- 
tends only to joint or joint and several obligors, covenanters, 
or drawers of a bond, covenant or promissory note, and to 
defendants to a joint judgment. The eighth section. of the 
same Act concerning partners cannot extend to this case. 
‘These defendants were not charged as partners, but as joint- 
ly liable on an unliquidated demand. We conceive that 
} chon is no authority, on a cause of action such as this, ei- 
ther to institute suit in the first instance against one of seve- 
ral debtors, or after suit commencéd against all the parties 
chargeable, to discontinue as to those who are not served with 
process, (until after an alias and pluries writ against them 
returned not found,) and proceed to judgment against the 
party taken. Here the writ and declaration are against 
th the persons charged with the assumpsit. As to the one 
on whom no process was served, no discontinuance was en- 
tered. The other, in his several plea of non-assumpsit, styles 
himself “ one of the defendants,” and does not admit a dis- 
continuance as to his co-defendant. The plaintiffs proceed 
to verdict and judgment against him. In no view which we 
have been able to take of the.case does the judgment appear 
sustainable. It would have been irregular against both, as 
the preceding part of the Record stands. Being against 
Kennedy only, he alone could sustain the writ of Error. 


Let the judgment be reversed. 





















